
Excerpts from the Temporary Injunction Order by a Federal Judge 
against Axiom Worldwide and others issued March 30, 2007.  These 
are the findings of a Federal Judge after months of both sides putting 
forth their best arguments and evidence.   

 

AXIOM WORLDWIDE, INC., JAMES GIBSON, JR., NICHOLAS 
EXARHOS, REN SCOTT, REHABCO, INC., ALTADONNA 
COMMUNICATIONS, INC., BENJAMIN A. ALTADONNA, and 
SEASIDE DATA SYSTEMS, INC., 
 
 

Excerpt from the complaint: 
 

By foisting such blatant falsehoods on the consuming public -- for 

example, that the DRX 9000 is patented when it is not patented, that the 

DRX 9000 has received FDA approval when it has not, and that the DRX 

9000 was designed by engineers employed by NASA when it was not -- 

Defendants have deliberately created the misimpression that the DRX 9000 

is a tremendous technological breakthrough when, as noted by the May 

26, 2006 FDA clearance letter, the opposite is true: The DRX 9000 device 

is merely "substantially equivalent...to legally marketed predicate devices" 

that were marketed in commerce prior to the introduction of the DRX 9000. 

See Exhibit 4. 

 



Excerpts from the Injunction Order 
against Axiom: 
 

 
Plaintiffs have established a likelihood of succeeding on 
the merits of their false advertising claims.  
 
Defendants Gibson, Exarhos, and Scott personally 
participated, and played an integral role, in this 
advertising campaign, including the false 
representations made by Axiom to promote the DRX 
9000.  
 

“[I]t is . . . well settled that personal participation by a corporate 

employee, officer, or director in the wrongful activities of a corporation 

is sufficient to make the individual, as well as the 

corporation, substantively liable for a tort.” Delong 

Equip. Co. v. Washington Mills Abrasive, 840 F.2d 843, 851 (11th Cir. 

1988); see also Foxworthy v. Custom Tees, Inc., 879 F. Supp. 1200, 

1206 (N.D. Ga. 1995) (Freeman, J.). When the individual can be 

held substantively liable for the corporation’s 

wrongful activities, it follows that the individual is also subject to 

the forum’s long arm jurisdiction if such jurisdiction can be asserted 



over the corporation. A corporation cannot infringe a trademark or 

falsely advertise on its own. Rather, the corporation’s agents direct 

its actions. Thus, “[w]here a corporation commits a wrongful act, and 

the law holds the individual equally and inseparably 

liable for the corporate act, then the basis for the exercise of 

jurisdiction is the same.” Foxworthy, 879 F. Supp. at 1206. As the 

Eleventh Circuit concluded in Delong, 

Section 43(a) of the Lanham Act, codified at 15 U.S.C. § 

1125(a), provides: 

(1) Any person who, on or in connection with any 
goods or services, or any container for goods, uses in 
commerce any word, term, name, symbol, or device, or 
any combination thereof, or any false designation of origin, 
false or misleading description of fact, or 
false or misleading representation of fact, 
which . . . 

(B) in commercial advertising or promotion, 
misrepresents the nature, characteristics, qualities, 
or geographic origin of his or her or another 
person’s goods, services, or commercial 
activities, 

shall be liable in a civil action by any person who 
believes that he or she is or is likely to be damaged by such 
act. 

 



One of the allegedly false representations at 

issue in this case is that the DRX 9000 is in some 

way patented. This claim has taken many forms, 

including that the DRX is a “patented” machine, uses “patented” 

technology, incorporates a “patented” algorithm or process, or 

includes “components” patented by Axiom.4 

3 Further, the Court has focused on those representations that are 
literally false 

4 There is little doubt that Defendants may advertise, if true, that the 
DRX 9000 contains patented components. They may also advertise, if 
true, that they have patents pending on portions of the DRX 9000. The Court 
deals here with Defendants’ claims which represent that Axiom own patents 
which cover the device. 



 
For example, Defendant Scott, in an Axiom infomercial, discusses 

the “patented” logarithmic curve: 

This is the patented logarithmic curve which 

the DRX 9000 utilizes to create true spinal 

decompression. Other companies may claim to 

promote spinal decompression, but only Axiom  

Worldwide has patented the process. 

(Bignault Decl. ¶ 4, Ex. B (emphasis added).) Appearing on the screen 

in writing during this portion of the video are the phrases “patented” 

and “Axiom Worldwide Patented Process.” (Id.; see also Pls.’ Ex. 171 

(“Many companies claim to promote spinal decompression, but only 

Axiom Worldwide has patented the process.”).) On a promotional 

video, Dr. Gruber, a DRX 9000 purchaser, describes the patents he 

“saw” while visiting Axiom’s facility in Tampa, Florida: “But when 

you come down here and you see the machine and you see what goes 

into it and you see the technology, the patents, it’s very impressive.” 

(Pls.’ Ex. 171.) 



These patent claims were presented to potential customers who 

visited Axiom’s facility in Tampa for sales workshops. Axiom made and 

repeated the claims in PowerPoint presentations used in its Tampa 

selling sessions, for example, by discussing both “patent pending 

technology” as well as “What has Axiom Patented.” (Pls.’ Ex. 80.) 

Interestingly, every PowerPoint, whether acknowledged by Axiom or not, 

prominently displays on its third page an official-looking but 

undisputedly fake “patent document” for a “Spinal 

Decompression Therapy System and Method.” (Id. at 

3.) The document bears the name and seal of the PTO, but contains a 

reference to the fictitious “US Federal Court Docket 

No. 16386 US 01.” (Id.) These representations 

regarding the patent status of the DRX 9000 were 

repeated by Defendants ACI and Altadonna in 

marketing materials and by Defendant Seaside Data 

Systems, Inc. (“Seaside”) on customer websites. 



It is undisputed that Axiom does not own a 

patent on the DRX 9000, or on any of the DRX 

9000’s components or processes. Although Axiom may have 

filed a currently pending patent application, that fact does not 

permit Defendants to claim that Axiom has 

“patented” anything. Moreover, many of the 

misrepresentations occurred even before Axiom had 

applied for patent. Thus, it is clear that these claims, 

specifically that Axiom’s DRX 9000 is patented, or 

that Axiom owns one or more patents directed to 

portions of the DRX 9000, are literally false. 

ii.       FDA approval 

The next misrepresentation at issue concerns Defendants’ claims 

that the DRX 900 has been “approved” by the FDA. Claims of FDA 

approval are widespread in Defendants’ marketing 

materials. The claim repeatedly appears in Axiom promotional 



videos narrated by Defendant Scott (Bignault Decl. ¶¶ 3-4, Exs. A-B), in 

Axiom press releases (Bignault Decl. ¶ 15, Ex. N), and in printed 

promotional materials provided to chiropractors. For example, 

advertisements claim that “[t]he DRX 9000 is sold worldwide and is CE, 

FDA, ISO, and CSA approved.” (Pls.’ Ex. 67 (emphasis added).) The 

FDA approval claim was also included in many seminar and 

marketing materials created and distributed by Defendants ACI and 

Altadonna. Examples of such statements include: “FDA Approved 

Technology That Allows D.C.’s To Treat Herniated Disc Patients & 

Collect $150-$200 Per Visit Cash!” (Pls.’ Ex. 50 at 1); “FDA Approval – 

why it’s important but not good enough for Axiom Worldwide” (Pls.’ Ex. 

88); and “How You Can Use This FDA Approved, Space-Age 

Technology to Instantly Collect Up To $35,000-$50,000 Every 30 Days!” 

(Pls.’ Ex. 38 at 3.) Defendant Seaside created hundreds of websites 

claiming that the DRX 9000 was FDA approved, thus spreading the 

claim across the Internet. These websites describe the DRX 9000 as 

“the FDA approved spinal decompression technology” (see, e.g., 

Stadick Dep. at 47-48, 62; Pls.’ Exs. 198, 199), or the “patented and 

exclusive FDA approved DRX 9000 technology.” (See, e.g., Bignault 

Decl., Ex. G.) 



These statements that the DRX 9000 is FDA 

“approved” are literally false. To understand why, it is 

necessary to look to the statutory framework pertaining to FDA 

“approval” versus FDA “clearance.” Regulation of medical devices is 

governed by the Federal Food, Drug, and Cosmetic Act, 52 Stat. 1040, 

as amended by the Medical Device Amendments of 1976, 90 Stat. 539, 

21 U.S.C. § 301 et seq. Under these regulations, medical devices are 

divided into three categories: “Class I devices are those that present no 

unreasonable risk of illness or injury and therefore require only 

general manufacturing controls; Class II devices are those 

possessing a greater potential dangerousness and thus warranting 

more stringent controls; Class III devices ‘presen[t] a potential 

unreasonable risk of illness or injury’ and therefore incur the FDA’s 

strictest regulation.” Buckman Co. v. Plaintiffs’ Legal  Committee, 531 

U.S. 341, 344, 121 S. Ct. 1012, 1015 (2001) (quoting 21 U.S.C. § 

360c(a)(1)(C)(ii)(II)). 

The FDA requires Class II devices such as the DRX 9000 to go 

through either a premarket notification process or a premarket 

approval process. Under the former process, at issue here, the 



applicant must submit a premarket notification, commonly known as 

a 5 10(k) notice, to the FDA with a description of the device and other 

information necessary for the FDA to determine whether it is 

substantially equivalent to a device already cleared for commercial 

sale by the FDA. If the FDA determines that the device is substantially 

equivalent to a similar device that is already on the market, and that the 

intended use is not likely to lead to a harmful use outside the stated 

intended use, the FDA will essentially “clear” the device for marketing. 

(See generally Linscott Decl.; cf. Fender v. Medtronic, Inc., 887 F. 

Supp. 1326, 1329 & n.1 (E.D. Cal. 1995).) 

The FDA’s regulations make clear that 

Submission of a premarket notification in accordance with 
this subpart, and a subsequent determination by the 
Commissioner that the device intended for introduction 
into commercial distribution is substantially equivalent to a 
device in commercial distribution before May 28, 1976, or is 
substantially equivalent to a device introduced into 
commercial distribution after May 28, 1976, that has 
subsequently been reclassified into class I or II, does not in 
any way denote official approval of the device. Any 
representation that creates an impression of 
official approval of a  device because of 
complying with the premarket notification  
regulations is misleading and constitutes 
misbranding. 



21 C.F.R. § 807.97 (emphasis added). In other words, there is a 

difference – both legal and factual – between a device that is FDA 

“approved” and a device that is merely “cleared” by the FDA for 

marketing. 

Because the claims at issue represent that the 

DRX 9000 is “FDA approved,” and it is not, the 

claims are literally false. 

Finally, Plaintiffs protest Defendants’ advertisements that tout 

an affiliation with NASA. These representations range from claims 

that the DRX 9000 was developed by, or in conjunction with, NASA; 

that NASA endorses the DRX 9000; or that NASA engineers 

developed the device. 

For example, in a promotional video,5 Defendant Axiom 

touts a development partnership with NASA: “Developed through the 

collaboration of engineers at Axiom Worldwide in Tampa, Florida and 

NASA engineers at the Kennedy Space Center, the DRX 9000 

demonstrates . . .” (Pls.’ Ex. 176.) The video later states: “Axiom 

Worldwide and NASA: developing space age technology to provide the 

best back pain treatment on Earth.” (Id.) Another advertisement, a 



commercial for the DRX 9000, states that the DRX 9000 is “based on 

NASA technology.” (Pls.’ Ex. 173; cf. Pls.’ Ex. 174 (suggesting 

that science of spinal decompression began with the space program).) 

Another advertisement states: “Discovered by NASA, this FDA approved 

treatment is changing the lives of thousands of people worldwide.” (Pls.’ 

Ex. 136.) To complement and reinforce the NASA connection, 

Defendants in their advertising and promotional materials persistently 

use depictions of the space shuttle, the moon and the earth, rockets 

blasting off from a launching pad, space-walking astronauts, etc. (See, 

e.g., Pls.’ Exs. 27, 176.) 

The only facts in the record that tie the DRX 9000 to NASA, however, 
are that: (1) NASA scientists may have discovered that anti-gravity 
had positive effects on astronaut spinal columns;6 (2) a NASA 
engineer “moonlighted” on the DRX 9000 project – that is, he 
consulted on the DRX 9000 project on his own time and not in his 
capacity as a NASA engineer; and (3) one of Axiom’s employees formerly 
worked for Honeywell, a company that contracted for NASA. In view of 
these facts and other evidence in the record, Defendants’ claims 
that the DRX 9000 resulted from a joint 
collaboration between Axiom and NASA engineers, 
that NASA engineers developed the DRX 9000, that 
part of the DRX 9000 was discovered by NASA, and 
that the DRX 9000 contains or embodies NASA 
technology, are literally false. 

6 Defendants have testified this is true, but have yet to produce 
direct evidence to substantiate the claim. 
 



Finally, the widespread manner in which Defendants have advertised 
these claims indicates that Defendants themselves believed the claims to 
be material in selling the DRX 9000. 
 

Section 43(a) of the Lanham Act, codified at 15 U.S.C. § 

1125(a), provides: 

(1) Any person who, on or in connection with 
any goods or services, or any container for goods, 
uses in commerce any word, term, name, symbol, or 
device, or any combination thereof, or any false designation 
of origin, false or misleading description of 
fact, or false or misleading representation of 
fact, which – 

(A) is likely to cause confusion, or to 
cause mistake, or to deceive as to the 
affiliation, connection, or association of 
such person with another person, or as 
to the origin, sponsorship, or approval 
of his or her goods, services, or 
commercial activities by another 
person . . . , 

shall be liable in a civil action by any person 
who believes that he or she is or is likely to be 
damaged by such act. 

 
 

Public Interest  

Preventing the consumer confusion associated 

with Defendants’ use of Plaintiff NAM’s trademarks 



and the consumer deception associated with 

Defendants’ use of false statements to promote the 

DRX 9000 are in the public interest. Energy Four 765 F. 

Supp. at 734 (“Consumer deception, by its very nature, is against the 

public interest.”); Davidoff & CIE, S.A. v. PLD  Int’l Corp., 263 F.3d 

1297, 1304 (11th Cir. 2001) (“[T]he public interest is served by 

preventing consumer confusion in the marketplace.”). 

Defendants, their officers, directors, agents, servants, members, 

and employees, and all other persons in active concert or participation 

with them who receive actual notice of this Order, are ENJOINED as 

follows: 

(1) Defendants are prohibited from: 

(a) Falsely representing that the DRX 9000, 

or any portion or feature thereof, is patented by 

Defendant Axiom; 

(b) Falsely representing that the DRX 9000 
is FDA “approved”; 

Or 
 



(c)   Falsely representing that there is any 
affiliation between NASA and Axiom or between 
NASA and the DRX 9000, including, but not 
limited to, claims that: (i) the DRX 9000 resulted 
from a joint collaboration between Axiom and 
NASA engineers; (ii) NASA engineers developed 
the DRX 9000; (iii) part of the DRX 9000 was 
discovered by NASA; (iv) the DRX 9000 contains 
or embodies NASA technology; or (v) NASA 
endorses the DRX 9000. 

 


